
am writing to you from

aboard a very late Northwest

Airlines flight from Michigan

back to Knoxville.  I have been to

Michigan twice in the last month - on

both occasions I have experienced a

snow storm. On the first trip, when I

arrived at the rental car counter I asked for a four

wheel  drive vehicle. The young person (they all seem

to be young people now a days to me - strange - but I

digress) told me that it wouldn't be necessary. When

I asked why, she told me that based upon my accent

it wouldn't make a  bit of difference. It didn't, I han-

dled the icy Michigan roads just fine, thank you very

much. On my trip today, I had to be in a place called

Frankenmuth, Michigan. I had never heard of the

place. I am now told that it is Michigan's version of

Gatlinburg. I will leave it at that. When I called to

make my Hotel reservation at a place called the

Bavarian Inn and Lodge on Covered Bridge Lane, I

received the benefit of listening to

Bavarian music for a full 10 minutes

while I was on hold. This was not a

pleasant experience. I arrived late in

the evening at the hotel which was

largely deserted except for a desk

clerk who wouldn't let me in from

the single digit weather without my

identifying myself through the glass

door to her. And, the hotel was not

deserted. I got to see an elderly cou-

ple headed down to the "adults only

pool" in their bathing suits - (note to

self: when I get to be that age, do not

walk through a hotel in only a

bathing suit). I stayed in room 328,

which also had the name - the Leaux

room - I think named after some

Frankenmuth citizen's ancestors -

with pictures of the ancestors all

over the walls. Okay, I felt like I was

in the hotel in the movie "The

Shining".  That's probably unfair,

but it was dark. The big hotel was

largely empty and I was staying in a room with dead

peoples' pictures on the walls. I had to leave for my

meetings early the next morning so I am probably not

giving  the place proper credit.

When I awoke the next morning there was snow,

everywhere and coming down hard and fast!

Beautiful, but not the best weather for testing out the

Dodge Neon rental car which Thrifty blessed me

with. In any event, people in Michigan get out on the

roads and go to work - even when it snows - so I went

on to my depositions - which continued through  the

day despite the snow. Sliding back to the airport - I

made a nifty Hillbilly maneuver through one stop

sign without even trying. It was exciting!  I arrived at

the airport after 4:00 for a flight to leave after 5:00.

Upon learning that they were still trying to figure

how to get the plane dug out of the snow in Detroit, I

decided I would catch the 3:30 flight that was leaving

at 5:00 (if you have flown any at all you will under-

stand the last sentence - if not call me or the airlines

and they will explain). This turned out to be a good

move in that the 3:30 flight leaving at 5:00 for the 28

minute trip to Detroit didn't get into Detroit until

6:30. We sat on the runway for a long while on both

ends to ice and deice several times, add fuel and

watch the snow fall. With "on time" showing for my

7:05 flight on the screens in Detroit, I hurried to the

gate. The "on-time" flight took off just a few minutes

ago - its now 10:00 pm. After hearing the pilot say,

"Thank you for everyone's patience," I felt like going

up to that impenetrable door and yelling, "its not nec-

essary to thank us, we are not feeling very patient!" I

also determined that airline time is measured the

same way lawyers measure time. But again I contin-

ue to digress. Although I am extremely frustrated, I

can get beyond this to write about something impor-

tant. Yes, what I was going to write about in the first

place -What I  had told our Great Editor in Chief I

would write about - the Section Budget. 

For the first time that I am aware of, the section

submitted a budget proposal to the TBA.  In light of

current activities of the section, without consideration

of expanded activities, the budget amount is inade-

quate. The section has approximately 100 members.

As you know the section dues are $25.00.  You can do

the math on how much this brings in. The T B A t h e n

allocates an  amount to each section for administrative

and other assistance. This amount  for our section is

continued on page 2
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$2796.  Beyond this we then are allocated $1,000.00.

We do have restrictions in regard to this amount. One of

these came to light last year in regard to the A B A

Environmental Forum in Washington. Steve Stout, Bill

Penny and I attended. Each of us paid our on way. Prior

to going I had looked into what amount could the sec-

tion provide for costs and learned that the section was

limited to 25% of its budget for travel to an event. A f t e r

attending, I believe that future incoming chairs should

attend this meeting. We have included in our proposal

an amount to provide some scholarship money to the

incoming chair or his designee for this meeting. We

have also begun to work with the law school sections.

This past fall a member of our section spoke to each of

the law schools. Justin Wilson at Vanderbilt, Randy

Womack at Memphis and I  spoke at the University of

Tennessee. We want to develop those relationships with

the law schools. Memphis has asked us to promote their

Environmental Law Moot Court  team. We have agreed

to do so. This is not only a financial request ($500.00),

it is a participatory request. We have been asked to sup-

ply judges for the practice rounds. I am hopeful that

Randy Womack will work with them to get them what

they need. I have asked for a report from the Law

School following the competition and they have agreed

to do so. A d d i t i o n a l l y, Tennessee's Law School has

asked for our assistance. We will  consider their request

this year. I am attaching below our submittal to the

TBA. I will advise on the list serve as to the outcome of

this request. If  you have any additional thoughts or

input to further expand the benefits of being a member

in this section let me know. In the interim I am trying to

not think about how much fuel is being wasted and

burned into the air while  we sat on the ground in all the

planes today. I may take this issue up with Stout next

time I see him. I get emails from groups that want to

work on air pollution from jets. Okay, I am getting off

task again. I'll be home soon in Tennessee and looking

forward to seeing each of you who have become

friends through this section through the years.

T B A E N V I R O N M E N TA L L AW S E C T I O N

R E Q U E S T FOR BUDGET I N C R E A S E

The Environmental Law Section is a very active

section. It sponsors in excess of 10 hours of CLE pro-

gramming annually. It publishes 4 newsletters annual-

ly as well. The section has conducted an outreach with

the State's Law School Environmental Law Sections as

well this year.

Sources of Funds

1.Dues allocation. The section has approximately

100 members at 25.00 per member.    2.Sponsors.  A.

The section has in the past had environmental compa-

nies sponsor or  host events. It is anticipated that the

section if it were allowed to retain its own funds from

such events could generate several thousand dollars

from such sponsorships. The section would first

request permission to retain such funds.  B. The section

is proposing to have sponsors for newsletters. This

would also likely generate approximately 1,000.00 or

more (at even $250.00  per newsletter).

3. The section would like to be able to retain a per-

centage of sales of ABA books relating to environmen-

tal matters. It would not be anticipated that these rev-

enues would be substantial but would be a source of

funds and a  service to members. 

Summary of Sources of Funds

In addition to the dues allocation of $2,500.00 from

members to the section, it is anticipated that the section can

generate several thousand dollars in additional revenues.

The section would use those funds to 1) better serve its

existing members 2)  expand the membership and 3)

develop its section leadership for a stronger  section. 

Uses of Funds 

Present uses of funds. 4 newsletters produced annu-

ally — costs allocated by TBA $129.20.  Event-

Breakfast with the Commissioner of the Tennessee

Department of  Environment and Conservation.  Cost

allocated approximately $200.00.  (NOTE: It is antici-

pated that under the sources of funds above that a

sponsor could take on this cost.

P roposed uses of funds.  As noted above the section

is active. It would desire to further develop  its publica-

tions. In order to do so it would like to provide an incen-

tive  for "best articles" in its newsletter. This would be in

the form of a  plaque as well as a small cash amount for

perhaps 3 articles. Cost 300.00.  Also the section would

like to expand into other publications such as  potential

a handbook.  Scholarships / Partnership projects with

Student Env. Law Sections at three  law schools. Two of

the sections have teams that participate in the Pace

University Law School Environmental Law Moot Court

Program. The section would like to assist these students.

It is anticipated that this would, if fully funded cost

2,000.00. At present We would request 1,000.00 to

develop  this program as well as other projects including

writing project awards with  the law schools.

Funding for the incoming chair of the Section to

attend the ABA Environmental Law Sections State

Bar Leaders program. This was attended by the cur-

rent chair and considered very valuable. The cost if

fully funded  air, hotel and program would be in the

1,200.00 range. We would propose a  budget for this of

750.00. An amount of 250.00 for section members to

promote the section to local  county bars. To be used

for travel and materials. ■

James C. Wright is a partner at Butler, Vines and Babb.

An Order of the Coif graduate of the University of

Tennessee Law School, he has practiced in the envi -

ronmental law area since 1983. He has taught at

numerous seminars and practices in a number of areas

including toxic torts, business representation and busi -

ness litigation.  His practice includes Plaintiff and

defense work.
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he District Court for the District of Columbia

recently ruled that EPA regional guidance docu-

ments pertaining to the so-called wastewater

blending and other related issues were not final agency

actions, and, therefore did not violate the

Administrative Procedures Act. P e n n s y l v a n i a

Municipal Authorities Association v. Horinko, 2003

WL 22734303 (DDC, November 20, 2003)2 The case

was brought by several state and local municipal waste-

water organizations as well the Association of

Metropolitan Sewerage Agencies. The Plaintiffs sued

the acting EPA administrator as well as the Regions III,

IV and VI administrators (including SRECC’s Region

VI Vice Chair Greg Cooke, who was the RA for Region

VI at the time).

The Plaintiffs contended that these EPA Regions,

contrary to national EPA rules and

guidance followed in other

regions, were prohibiting “blend-

ing” which occurs when peak wet

weather flows exceed the capacity

of a waste water treatment unit,

and the permittee routes excess

flow around the unit and mixes or

recombines them with treated

water. The combined waters at the

point of discharge meet the efflu-

ent limitations contained in the

permit. The Regional

Administrators argued that they

were simply interpreting the defi-

nition of bypassing; however,

p l a i n t i ffs insisted that EPA h a d

long-standing policies that it would

not dictate processes as long as end

of the pipe limits were met.

Apparently, Regions II, V, VII, and

IX had explicitly approved blend-

ing. The impact, of course, was big. All the excess

water would have to be directed into treatment units

which could compromise their effectiveness, or simply

make it impossible. In addition, according to the

Plaintiffs the Regions were prohibiting emergency san-

itary sewer overflow discharges, which were said to be

needed in high flow conditions. Finally, Plaintiff s

claimed that sanitary sewer overflows were not subject

to secondary treatment contrary to EPA regulations.

The case presents the situation which sometimes

occurs when the State agencies are captive to EPA

Regional office policies and guidelines. The typical

scenario occurs during the renewal of an NPDES per-

mit. EPA either requires a change after their review of

a draft permit or the region has issued guidance docu-

ments to States. The State agency

then imposes the new requirement

without even questioning whether it

is contrary to national policy or reg-

ulation. If the State agency does not

follow the guidance, they are afraid

(justified or not) that EPA w i l l

either overfile or otherwise strain

their relationship with the region.

So, it becomes easier to simply impose the require-

ments and hope no one appeals.

In dismissing the case, the DC District Court stated

that these regional policies did not constitute final

agency action. In determining whether the policy con-

stituted final action, the courts have established a two-

prong test. First, it must mark the “consummation of

the agency’s decision making

process” and not be merely “tenta-

tive” or “interlocutory” in nature.

Second, the action “must be one by

which rights or obligations have

been determined, or from which

legal consequences will flow, ”

quoting Bennett v. Spear, 520 U.S.

154, 117 S.Ct. 1154, 137 L.Ed.2d

281(1997). The Court cited a num-

ber of cases, including A p p a l a c h i a n

Power v. EPA, 208 F.3d 1021(DC

C i r. 2000) where national guidance

documents were determined to con-

stitute final agency action.

H o w e v e r, the Court determined that

the regional guidance documents

are not the same character as the

national guidance documents and

the Plaintiffs did not challenge

national guidance documents.

The Court determined that the

regional guidance documents were not final agency

action, and until something more happened, such as

permit denials or a national guidance document, the

plaintiffs could not claim final agency action by EPA.

The Regional guidance documents were therefore not

binding, and the plaintiffs could continue to operate

under their permits until they expire or are challenged

by state or federal permitting authorities.

If nothing else, this case provides some good fuel

for fodder in permit appeals of permits issued by state

agencies that have imposed requirements based only

upon regional guidance documents. Regional applica-

tions and interpretations will always be present in reg-

ulating the environmental programs (witness EPA

Region IX vs. Region III PRGs). It remains to be seen

Regional Policies on Blending are not Final A c t i o n1

By William L. Penny
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Tennessee Evaluates EPA’s Revisions to the New
Source Review Program
By Robert J. Martineau, Jr. and Michelle B. Walker

or more than a decade, EPA has grappled with

revising the rules for the New Source Review

(NSR) program under the Clean Air Act to better

address “major modifications” at existing power plants

and industrial facilities. This effort culminated in the

issuance of two major rulemaking packages on

December 31, 2002. This first, a final rule, addressed a

number of changes initially proposed in 1996. 67 Fed.

Reg. 80, 186 (Dec. 31, 2002). (This article refers to the

rules as NSR rules but covers both the PSD program

and the nonattainment new source review program.).

On the same day, EPA proposed a second reform meas-

ure that would clarify the “routine maintenance, repair,

and replacement” provisions of

the NSR rules. 67 Fed. Reg. 80,

290 (Dec. 31, 2002). One aspect

of the proposed rule was prom-

ulgated in October 2003. 68 Fed.

Reg. 61, 248 (Oct. 27, 2003).

This article will review aspects

of both reform measures, the

challenges they have faced, and

Te n n e s s e e ’s evaluation of the

measures.

The December 31, 2002
Final Rule

EPA’s first reform measure,

the December 2002 rule,

addresses five components of

the NSR rules. The five elements

include: (1) means for determining baseline actual

emissions; (2) the actual-to-projected-actual methodol-

ogy for determining emission increases; (3) plantwide

applicability limits; (4) clean units; (5) and pollution

control projects. 

Baseline Actual Emissions. Although the NSR pro-

gram is primarily designed to address NEW sources,

hence the name of the program, Congress also added

language to the Clean Air Act that applies NSR to

“major modifications” of certain existing facilities. A

proposed project is a “major modification” if (1) there

is a physical or operational change, and (2) that change

results in a “significant net emissions increase.” In

order to determine whether an emissions increase

occurs, the source compares the emissions before the

change with those after the change. Prior to the

December 2002 rule, the pre-change (baseline) emis-

sions were generally determined by calculating the

actual emissions for a two-year period before the

change. Industry claimed this calculation did not rec-

ognize factors such as economic downturns, normal

business cycle fluctuations, and other economic

changes that could change emissions levels from one

year to the next. Under the December 2002 rule, EPA

allows a source (except utilities) to calculate pre-

change (baseline) emissions by determining the aver-

age annual emission rate of any consecutive twenty-

four month period in the prior ten years without having

to demonstrate that the twenty-four months chosen are

“representative” of the entire ten-year period. For utili-

ties, EPA retained the calculation it adopted for that

industry in 1992, the WEPCO rule, allowing a utility to

calculate the pre-change (baseline) emissions by using

any two consecutive years within a five-year period

immediately preceding the

change. The change in calculat-

ing pre-change (baseline) emis-

sions only applies as part of the

actual-to-projected test, for net-

ting purposes, and to establish a

plantwide applicability limit.

A c t u a l - t o - P ro j e c t e d - A c t u a l

M e t h o d o l o g y. Prior to the

December 2002 rule, EPA h a d

contended that sources had to

calculate the emission increases

after a change by comparing the

pre-change (baseline) actual

emissions with the post-change

potential emissions. This “actu-

al to potential” methodology

was decreed inappropriate by a federal court of

appeals in 1990, Wisconsin Electric Power Co. v.

R e i l l y, 893 F.2d 901 (7th C i r. 1990) (WEPCO deci-

sion), and, in 1992, EPA adopted a new methodology,

applicable only to utilities, that the December 2002

rule formally extended to non-utilities. The “actual-to-

potential” test was criticized for forcing sources to cal-

culate the post change emissions based on the source’s

potential to emit when few sources operate every hour

of every day for the entire year. Industry argued that

this calculation will almost always lead to a determi-

nation that emissions will increase even if the actual

emissions are not projected to increase. The revisions

made with the December 2002 rule allow a source to

make a projection of the maximum post-change actual

emissions. The projection must be for five years after

the change or ten years if the proposed change

involves an increase in the units potential to emit or

design capacity. To maintain accountability, the source

must track the post-change emissions for five years or

ten years if the change increases the unit’s potential to

emit or design capacity.

F



ennessee Department of Environment

and Conservation Deputy

Commissioner for Environment Karen

Stachowski today announced the Bureau of

Environment has named William Beasley as

its first environmental investigator. 

“ I t ’s an honor to have such a talented indi-

vidual working for TDEC as our first ever

criminal investigator,” Stachowski said.

“ Wi l l i a m ’s extensive experience in law

enforcement and knowledge of state and fed-

eral environmental regulation brings the

skills we need to better protect Te n n e s s e e ’s

environment.” 

B e a s l e y ’s primary duties will be investi-

gating cases of environmental misconduct

across the state, coordinating with T D E C

s t a ff on criminal enforcement activities in

addition to working with EPA Region 4 crim-

inal investigators.  

Beasley received a bachelor of arts in

Criminology from Arkansas State University

in Jonesboro, Arkansas. His career in law

enforcement spans approximately 13 years,

most recently working for the State A t t o r n e y

G e n e r a l ’s office. Beasley has also worked for

the Tennessee Bureau of Investigation, the

Rutherford County Sheriff’s Department and

Middle Tennessee State University. ■

Te n n e s s e e
Department of
E n vironment and
C o n s e r v a t i o n
Names First
E n vi r o n m e n t a l
I n v e s t i g a t o r
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Plantwide Applicability Limits. The December 2002 rule

added provisions authorizing plantwide applicability limits

(PALs). PALs cap emissions at a level that reflects baseline

actual emissions plus a margin, which equals the signifi-

cance level of a pollutant (e.g., 40 tons per year for NOx).

Sources have a legally authorized “allowable” level of pol-

lution for each pollutant, but because sources do not gener-

ally operate twenty-four hours a day, 365 days a year, a

source typically emits at levels well below the “allowable”

limit. In exchange for capping emissions levels at “actual”

emissions levels and giving up its legal right to emit at high-

er levels, an actuals PAL gives a source operational flexi-

bility because, as long as the plantwide emissions remain

below the PAL limit, the source may make any physical or

operational changes without triggering NSR. A PAL is

effective for ten years and can be renewed. 

Clean Units. For units designated as “clean units,” the

December 2002 rule provides another approach to deter-

mining the applicability of major source NSR. The rule pro-

vides that physical or operational changes can be made at a

clean unit without triggering NSR if the unit has NSR-level

controls and the changes do not exceed the unit’s allowable

emission limit. A unit that has not been through major NSR

can still qualify for clean unit status if the source can

demonstrate that its controls are as effective as BACT or

LAER (NSR-level controls). 

Pollution Control Projects. The December 2002 rule

excludes projects that will reduce emissions of one or more

pollutants from major NSR even if the project may cause a

significant net emissions increase of another pollutant. EPA

defined a pollution control project as “an activity, set of

work practices, or project at an existing emissions unit that

reduces emission of air pollution.” 67 Fed. Reg. 80, 186, 80,

232 (December 31, 2002). Permitting authorities must

determine that the project, as a whole, will result in an over-

all environmental benefit. The exclusion only applies to

existing units and EPA has produced a list of certain proj-

ects that will be presumed to be environmentally beneficial.

Prior to the December 2002 rule, this exclusion applied only

to electric utilities.   

On December 31, 2002, the same day the rule was pub-

lished in the Federal Register, nine northeastern states filed

suit in the U.S. Court of Appeals for the D.C. Circuit chal-

lenging aspects of the final rule. New York v. United States

EPA, No. 02-1387 (D.C. Cir. filed Dec 31, 2002). Four other

states, the District of Columbia, and various environmental

groups later joined the original suit or brought separate law-

suits challenging the rule. Eight states and various industri-

al groups either intervened or obtained amicus status in sup-

port of EPA in the original suit or filed their own challenges

to the rule. Some states, including Tennessee, chose to

remain neutral by refusing to join the lawsuits or intervene

on behalf of EPA. On February 2, 2003, the original nine

states to file suit filed an Emergency Motion for Stay of the

final rule before it became effective March 3, 2003. The

D.C. Circuit denied the motion for stay on March 6, 2003

and denied a renewed motion to stay on December 24,

continued on page 6
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2003. See New York v. United States EPA, No. 02-1387

(D.C. Cir. filed Dec. 24, 2003). The court has not yet

set a briefing schedule for the case, but did say it

would be heard on an expedited basis.

Upon the request of ten states and ten environmen-

tal groups to reconsider the December 2002 rule, EPA

undertook reconsideration of six narrow issues and

issued a notice of final action on reconsideration and

amendments to the December 2002 final rule on

November 7, 2003. 68 Fed. Reg. 63, 021 (Nov. 7,

2003). In its November 2003 notice, EPA c o n c l u d e d

that two clarifications to the December 2002 rule were

warranted. First, EPA clarified that replacement units

will be allowed to use the actual-to-projected actual

applicability test to determine whether installing the

unit results in a significant

emissions increase, but the

agency revised the definition

of an “emissions unit” and

added a definition for a

“replacement unit” to make

implementation easier.

Second, EPA clarified that it

is acceptable to use potential-

to-emit to determine the base-

line actual emissions for an

emissions unit on which con-

struction began after the 24-

month plantwide applicability

limits baseline period when

establishing a PAL, but stipu-

lated that this method applies

only to emissions units initial-

ly constructed after the PA L

baseline period, not to exiting

units that are modified after

that period. 

October 27, 2003 Final Rule

E PA’s second reform measure, the October 2003

rule, adds an equipment replacement provision to the

NSR program’s “routine, maintenance, repair, and

replacement” (RMRR) exclusion that categorically

exempts certain component replacement projects

from NSR. Prior to the October 2003 rule, EPA u s e d

a subjective, case-by-case methodology to determine

whether a replacement project fit within the RMRR

exclusion. The October 2003 rule provides that a pro-

posed equipment replacement automatically will be

excluded from NSR if the following conditions are

m e t :

• the replacement is identical or functionally

equivalent to the existing equipment;

• the replacement has a fixed capital cost of less

than twenty percent of the replacement value of

the process unit; and

• the replacement does not change the basic design

parameters of the process unit or cause an

exceedance of any emissions or operational

limit.

If the replacement is not eligible for the RMRR

exclusion because it does not meet all three of the

requirements, it may still qualify as RMRR under

EPA’s case-by-case methodology. According to EPA,

the equipment replacement provision will provide

greater certainty to source owners and operators as

well as reviewing authorities. 68 Fed. Reg. 61, 248,

61, 251 (Oct. 27, 2003).

On October 27, 2003, the same day the rule was

published in the Federal Register, several northeastern

states filed suit in the U.S. Court of Appeals for the

District of Columbia. New York v. United States EPA,

No. 03-1380 (D.C. Cir. filed Oct. 27, 2003). On

December 24, 2003, the D.C. Circuit Court stayed the

effectiveness of the equipment replacement provision

rule pending review on the merits. New York v. United

States EPA, No. 02-1387 (D.C. Cir. filed Dec. 24,

2003). In the same per curiam order denying the

renewed request for a stay of the December 2002 rule,

the court found that the petitioners had met the

requirements for issuance of a stay of the equipment

replacement rule but did not discuss the reasons for its

conclusion.   

Te n n e s s e e ’s Consideration of the NSR
Reform Measures

The PSD and nonattainment NSR programs are

administered by state permitting authorities in two

ways. The majority of states, including Tennessee,

have “SIP-approved” permit programs in which per-

mitting authorities adopt their own state rules that are

then approved by EPA if they are at least as stringent

as the federal rules. Some states do not have EPA

“SIP-approved” programs, therefore, EPA delegates

the authority to implement the PSD or nonattainment

NSR program to the state and the state implements the

federal rules. States that are “SIP-approved” have until

January 2, 2006 to submit a revision to their SIP to

incorporate EPA’s December 2002 rule changes and

until October 27, 2006 to address the equipment

replacement provision adopted in the October 2003

rule (assuming the rule is upheld on the merits).

Although the Te n n e s s e e ’s Department of

Environment and Conservation (TDEC) has indicated

it will take no action on the October 2003 rule until

the stay is lifted, they have begun discussions with

stakeholders on whether to move forward with the

EPA’s Revisions (continued from page 5)

continued on page 11
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Sponsored By 
• The Tennessee Department of Environment and Conservation

• Division of Solid Waste Management

• Continuing Legal Education Offered through the Tennessee Bar Association

Conference Hotels
These conference hotels are ready to serve you at this year’s event. Make your reservation directly with 

the hotel of your choice for sleeping accommodations:

Additional lodging information may be obtained by calling the Gatlinburg Chamber of

C o m m e rce at: (865) 436-4178.

Registration Fee
The advance registration fee is $250 per person. An on-site fee of $275 per person will be charged after

April 12, 2004. The fee includes admission to all conference sessions, continental breakfasts, lunches,

refreshment breaks, exhibition and the conference wide event.

Student Fee
A special Student Fee is available this year for students pursuing a degree in an environmental 

discipline. Verification of enrollment may be required.

Additional Fees
There will be additional fees for attorneys desiring legal education credit. The amount is $75.

Register Online
http://www.state.tn.us/environment/swm/conference/pdf/Brochure.pdf

Additional Information 
Exhibitors: ....................Tommy Himes at (615) 532-0788

Registration: ..................Mary Evans at (615) 532-0798

7

The 2004 Show of the South
33rd Annual Solid/Hazardous Waste Conference and Exhibition

April 28 - 30, 2004 — Gatlinburg Convention Center

The pre m i e re environmental event of the South will offer this year’s atten -

dees more than ever before: more workshops and topics from which to

choose, more information on the newest developments in the industry, and

m o re exhibitors displaying the latest in products and services to meet your

needs! As always, the conference serves as a meeting ground for a diverse

g roup of people with a shared interest. Participants include city, county,

state and federal officials as well as regulators, the re g u l a t o ry community,

consultants, legal counsel, environmentalists and private sector re p re s e n t a -

tives. 

Holiday Inn 
520 Airport Road 
(865) 436-9201

Park Vista Hotel 
Airport Road (atop hill)

(865) 436-9211 

Glenstone
504 Airport Road
(865) 436-9361

Rocky Top Village Inn
311 Airport Road
(865) 436-7738
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n a decision issued January 21, 2004, the U.S.

Supreme Court held that the Clean Air Act (the

"Act") empowers the U.S. Environmental

Protection Agency ("EPA") to challenge the reason-

ableness of certain permitting decisions made by state

agencies authorized to implement the Act, and to issue

stop construction orders where EPA determines such

permitting decisions are not reasonable.  A l a s k a

Department of Environmental Conservation v.

Environmental Protection A g e n c y, ___ U.S. ___

(2004).  At issue was a Prevention of Significant

Deterioration ("PSD") program permit containing a

best available control technology ("BACT") determina-

tion that EPA believed was not supported by the record.

The PSD program applies to areas in attainment of the

national ambient air quality standards ("NAAQS"), and

requires authorized states to include a BACT determi-

nation as part of each PSD

permit.  The Act defines

BACT as "an emission limita-

tion based on the maximum

degree of [pollutant] reduc-

tion . . . which the permitting

authority, on a case-by-case

basis, taking into account

e n e rg y, environmental, and

economic impacts and other

costs, determines is achiev-

able for [the] facility …."  42

U.S.C. § 7479(3). 

In this case, the state

agency initially determined

that selective catalyticreduc-

tion ("SCR") was technologically and economically

feasible.  However, the state agency then proposed a

permit with a less effective technology - Low NOx - as

BACT, because the permit would have required such

technology to be installed on new as well as existing

emissions units at the source, in this way offsetting any

emissions increase.  The National Park Service and

EPA both objected to that draft permit because the

emission offsetting scheme would not achieve the same

emissions reduction as SCR if SCR were installed on

the only the newly proposed units that were subject to

BACT, and because the Act did not allow an agency to

place new controls on preexisting units that are not sub-

ject to BACT.

The state agency agreed that it could not impose

controls on non-BACT units. In response, the state

agency revised the permit.  It eliminated theemissions

offsetting scheme and determined that Low NOx was

BACT based, in part, by comparing the economic

impacts of imposing selective catalytic reduction

("SCR") on the subject mining operation with the

impact such a requirement would have on a rural elec-

tric utility company, but did not offer any factual basis

for the comparison.  EPA objected and suggested that

the state agency base its BACT determination on the

economic impacts imposing SCR as BACT would have

on the specific facility at issue.  That facility, however,

refused to provide any economic data citing confiden-

tiality concerns.  Thereafter, the state agency, conced-

ing that it had not analyzed the facility specific eco-

nomic impacts of SCR, nonetheless issued a final per-

mit saying that Low NOx was BACT based on general

concerns regarding the effect of SCR on the mining

operation's local economic role and the operation's

"world competitiveness."  Again, there appears to have

been no facility specific factual

basis underlying that analysis.

U l t i m a t e l y, EPA issued a

stop construction order to the

mining operationpursuant to §§

113(a)(5) and 167 of the Act.

The former authorizes EPA

toissue stop construction

orders where EPA determines

that a state is notcomplying

with the Act's requirements

regarding the construction of

newsources or modification of

existing sources.  The latter is

PSD programspecific, and

authorizes EPA to issue orders

to stop construction ormodification of major sources

that do not conform to PSD programrequirements.  The

operator appealed the order directly to the Ninth

CircuitCourt of Appeals which found it had jurisdiction

over the matter pursuant to42 U.S.C. § 7607(b)(1) since

the order was a final EPA action.  The NinthCircuit

upheld EPA's order saying it had the "authority to

determine thereasonableness or adequacy of the state's

justification for its decision."Alaska v. United States,

298 F.3d 814, 821 (9th Cir. 2002).

On appeal, the Supreme Court first determined that

the order was a finalaction since it represented EPA ' s

last word on the PSD permit, andeffectively determined

the operator's rights and obligations, and imposedlegal

consequences for violating the order.  The court then

turned to theAct's design and purpose, noting that the

Act gives EPA an encompassingsupervisory responsi-

U.S. Supreme Court Issues Major Clean Air Act
Decision
October 29, 2003 The following article is supplied courtesy of the Connecticut Bar Association Environmental

Law Section 

I

continued on page 11



9

he Tennessee Department of Environment and

Conservation today launched a web-based envi-

ronmental permitting education campaign

designed around a series of flow charts to simplify and

translate the permitting process from start to finish.

Nearly 60 flow charts have been developed outlining

air, water, waste, radiological and natural resource per-

mits and license procedures.

In an effort to make T D E C ’s permitting process

more understandable, staff developed new, web-based

flowcharts reflecting the key steps and decision points

in 59 different permits across the department.  Outside

reviewers from various trade groups, professional asso-

ciations and membership organizations also provided

valuable feedback that improved the final product.

“The flow charts represent a level of responsiveness

and accountability that the regulated community and

public expects of this agency,” said T D E C

Commissioner Betsy Child. “We have worked hard to

make sure our permit process flow charts effectively

address these critical questions for the regulated com-

munity and interested public.”   

The online environmental permits handbook and

flow charts are accessible from the department’s main

page at:

http://www.tdec.net/permits/. 

The guide is divided into nine categories and dis-

plays a series of possible work scenarios with the cor-

responding permits or licenses that may be required for

the project.  For example, if you will divert, obstruct or

change the natural flow or bed of any waters of the

state, you may need a WPC Aquatic Resources

Alternation Permit (ARAP).  

Once a user chooses a permit, they will then be able

to click on that permit and be directed to the flow chart.

The flow chart outlines how to apply for a permit, the

steps that must be completed to receive the permit,

anticipated timeframe to complete the permitting

process and appellate options if a permit is denied. 

"The Tennessee Association of Utility Districts has

reviewed TDEC's permit process flow charts and

found them to be clearly and logically designed," said

TAUD Executive Director Bill Dobbins.  "We also

found the estimated timelines, color-coded responsi-

bility assignments for each step and the references to

the applicable rule or statute to be most helpful to the

permit applicant."

Each year, approximately 57,000 permits and

licenses are issued by TDEC’s divisions of air pollu-

tion control, archaeology, community assistance, geol-

ogy, ground water protection, natural heritage, radio-

logical health, solid and hazardous waste management,

state parks, water supply and water pollution control.      

To learn more about the permitting process, e-mail

questions to ask.tdec@state.tn.us. ■

ENVIRONMENTAL PERMITTING 101
Flow Charts Designed to Simplify State’s Permitting Procedures

T

TDEC flowcharts respond to stake-

holder requests for a more simple,

but complete, way to show:

1)  When is a permit needed?

2)  What are the statutes, reg-

ulations or rules governing

certain permitted activity?

3)  What are the steps and

decision points in the per-

mit process?

4)  What are the expected

milestones and timeframes

associated with different 

permit processes?

5)  What are the appeal options

following permit decisions?



Letter from David Case to the TBA
Environmental Law Section
2004 National Environmental Law Moot Court Competition

By David W. Case
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whether a court will one day strike down a purely

regional policy, however, absent some action by the

State to further a policy, it is not likely we will see

anything like that in the near future.■

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

1. This article was also published in substantial part in

the State and Regional Coordination Committee of the

ABA Section on Environment, Energy and Resources

January, 2004 newsletter and is copyrighted by the

ABA. That newsletter can be found

a t h t t p : / / w 3 . a b a n e t . o rg / e n v i r o n / c o m m i t t e e s / s t a t e a n-

dregion/newsletter/jan04/statereg0104.pdf

2. On November 7, 2003 EPA issued a Notice in the

Federal Register requesting comments on the so-

called blending policy. S e e Fed.Reg. Vol. 68, No. 216

/ Friday, November 7, 2003. The policy will permit

diversions during periods of high flow where eff l u e n t

limitations are complied with, but additional criteria

are added. The Association of American Sewerage

Agencies (AMSA), a plaintiff in the Horinko case, is

on record as supporting this policy. Therefore, the

cure hoped for by the Plaintiffs in the case, while not

achieved in the litigation may ultimately be provided

through the new policy. ■
William L. Penny is a member of Wyatt Tarrant &

Combs LLP. He is in the firm's environmental practice

group. His environmental practice covers a wide

range of environmental law from wetlands law to

superfund and hazardous waste management. He is

also a professor of environmental law at the Nashville

School of Law. He received his bachelor’s degree from

the University of Tennessee and his law degree from

the Nashville School of Law.

Regional Policies (continued from page 3)

n February 19-21, 2004, 73 teams from law

schools around the country including the

University of Memphis Cecil C. Humphreys

School of Law competed in the 2004 National

Environmental Law Moot Court Competition held at

Pace University School of Law, White Plains, New

York. The Environmental Section of the Tennessee Bar

Association supported the Memphis team's efforts with

a financial donation to defray part of the costs of the

team's travel to White Plains. Additionally, members of

the Section helped prepare the team by judging practice

rounds in advance of the competition. The law student

members of the Memphis team were David Stevenson,

Leigh Thomas, and Tricia Thor, and the faculty coach

was Assistant Professor of Law David W. Case.

The Competition requires three adverse teams to

a rgue in each round representing, respectively, the fed-

eral government, a public environmental interest group,

and a member of regulated industry. The 27 teams with

the highest combined scores for both a written brief

(submitted in December) and three preliminary oral

a rgument rounds advance to the Quarterfinal Round.

The Memphis team advanced to the Quarterfinal Round

after competing in the preliminary rounds against such

law schools as American University, Georg e t o w n

U n i v e r s i t y, the University of Michigan, the University

of Oregon, and Seattle University. Presiding judges

named Leigh Thomas of Memphis Best Oralist in two

of the team s three preliminary rounds.

In the Quarterfinal Round, Memphis (David

Stevenson and Tricia Thor arguing on behalf of the fed-

eral government) defeated Arizona State University

and the University of Washington to advance with

eight other winning quarterfinal teams to the Semifinal

Round. In the Semifinal Round, Memphis (Leigh

Thomas and Tricia Thor arguing on behalf of the pub-

lic environmental interest group) faced three-time

Competition champion Lewis & Clark Law School and

defending 2003 Competition champion Wi l l a m e t t e

University. Following a round described by Presiding

Judge Michael J. Walker, Senior Enforcement Counsel,

United States Environmental Protection Agency, as

extremely close between all three teams, Lewis &

Clark advanced to the Final Round in which it eventu-

ally won its fourth Competition championship over

Louisiana State University and the University of

California, Berkeley.

The Pace competition is recognized as the preemi-

nent environmental law moot in the United States. A

Semifinal Round finish (including an extremely com-

petitive loss to the eventual champion) is a highly visi-

ble accomplishment for the University of Memphis law

school and its students in the national environmental

arena. The law school faculty and the members of this

year's version of the school's Pace competition team

express their gratitude for the important assistance

received from the TBA's Environmental Section. ■
David W. Case

Assistant Professor of Law, University of Memphis

Cecil C. Humphreys School of Law

Memphis, Tennessee 38152

901-678-3225 / dwcase@memphis.edu

O
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December 2002 rule. TDEC held public meetings in

Kingsport, Knoxville, Chattanooga, Murfreesboro,

Memphis, and Jackson between January 22nd –29th

to discuss the December 2002 NSR reform measure.

In total, several hundred speakers showed up at the

public meetings. Speakers at the meetings included

local and state businesses, trade associations, gov-

ernmental officials, representatives of local and state

environmental groups, and public citizens.

Supporters for the NSR reform measure voiced con-

cern over Te n n e s s e e ’s future ability to compete for

business development and a need for existing busi-

nesses to be able to improve the predictability and

reliability of NSR. In addition, they noted that the

NSR rules are not the primary mechanism for the

state to assure it attains and maintains the national

ambient air quality standards in the state. T h o s e

opposed to the reform measure voiced concern over

possible increases in air pollution in a state already

considered to have significant air quality issues. A t

press time, the Air Board was scheduled to discuss

how to proceed with the NSR reform effort at its

March meeting. ■

Robert J. Martineau Jr. is a member of Waller

Lansden Dortch & Davis PLLC in Nashville.

Michelle Walker is an associate at Waller Lansden.

EPA’s Revisions (continued from page 6)

bility over construction and modification of faciliti-

esthat are subject to the PSD program.  While noting

that the Act gives statesthe primary role of making,

among other things, BACT determinations, thecourt

noted, and all parties agreed, that EPA had the authority

to issuestop construction orders to operators if a permit

did not contain a BACT determination.  After reviewing

the congressional intent behind the PSDprogram's

enactment, and according deference (but not a Chevron

level ofdeference) to EPA's long-standing view that

E PA had the authority to review the reasonableness of

state agency BACT determinations and to issue stop

construction orders, the court held that the Act did allow

E PA to exercise such authority.The court rejected the

state agency's argument that the Act authorizes state

agencies alone to make BACT d e t e r m i n a t i o n s .

According to the court, the Act gives a state agency con-

siderable latitude in making BACT determinations, and,

as EPA acknowledged, EPA must give such determina-

tions appropriate deference.  However, where a state

agency's determination is not based on a reasoned

analysis, EPA has the authority to step in to make sure

the substantive provisions of the Act are followed.  T h e

court rejected the idea that EPA was limited to ensuring

only that a PSD permit included a BACT d e t e r m i n a t i o n

without regard to the determination's reasonableness.

The court also rejected arguments that EPA's proper

recourse was to pursue an action in state court seeking

review of the BACT determination.  The court found no

such requirement in the Act, noting that the Act fre-

quently authorizes EPA to pursue actions in its choice of

either state or federal court, and refused to read such a

requirement into the A c t . S i g n i f i c a n t l y, the court held

that EPA bears the burden of proof in anyaction chal-

lenging or seeking to enforce the order at issue, and that

thestandard of review is whether EPA's action is arbi-

t r a r y, capricious, anabuse of discretion or otherwise not

in accordance with law.  The courtapplied that standard

and, citing gaps in the state agency's record and itsrea-

soning, held that EPA had not violated that standard in

this case.  Worthhighlighting as an important element of

the court 's discussion of the caseis the relative infre-

quency with which EPA has intruded on state agency

B A C T determinations, and EPA's willingness to permit

state agencies broad leeway in reevaluating and supple-

menting the records of their decisions in order tobetter

support their BACT determinations.  In this case, the

court notedthat EPA had agreed that the state agency

could, even now, revisit itsdecision and obtain the

appropriate evidence needed to support its

BACTdetermination and that EPA would try to support

such a determination.This was a 5-4 decision.  Justice

Kennedy filed a dissenting opinion inwhich Rehnquist,

C.J., and Scalia and Thomas, J.J., joined. ■

Clean Air Act Decision (continued from page 6)

The Environmental Law Section of the

Tennessee Bar Association cordially invites

its members to attend breakfast with 

Commissioner 
Betsy Childs 

Friday, April 30, 2004
8:00 a.m.at the 

Holiday Innin Gatlinburg

The Commissioner’s address will be, 

“What Lawyers 
Dealing with TDEC 
Need to Know.”

We hope to see you there!
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